§1779.84

collateral (including any other ex-
penses necessary to protect the collat-
eral). Attorney fees are not a protec-
tive advance.

(a) Agency approval.The Agency must
approve, in writing, all protective ad-
vances on loans within its loan ap-
proval authority which exceed a total
cumulative advance amount of $5,000 to
the same borrower. Protective ad-
vances must be reasonable when associ-
ated with the value of the collateral
being preserved.

(b) Preserving collateral. When consid-
ering protective advances, sound judg-
ment must be exercised in determining
that the additional funds advanced will
actually preserve collateral and recov-
ery is actually enhanced by making the
advance.

§1779.84 Additional loans or advances.

The lender will not make additional
expenditures or new loans to the bor-
rower without first obtaining the writ-
ten approval of the Agency even
though such expenditures or loans will
not be guaranteed.

§1779.85 Bankruptcy.

(a) Calculating losses.Report of Loss
form (available in any Agency office)
will be used for calculating estimated
and final loss determinations.

(b) Lender responsibility.The lender is
responsible for protecting the guaran-
teed loan debt and all the collateral se-
curing it in bankruptcy proceedings.
These responsibilities include, but are
not limited to, the following:

(1) Filing a proof of claim, where nec-
essary, and all necessary papers and
pleadings;

(2) Attending and, where necessary,
participating in meetings of the credi-
tors and all court proceedings;

(3) Immediately seeking adequate
protection of the collateral if it is sub-
ject to being used by the trustee in
bankruptcy or the debtor in possession;

(4) Where appropriate, seeking invol-
untary conversion of a pending chapter
11 case to a liquidation proceeding or
seeking dismissal of the proceedings;
and

(5) Keeping the Agency adequately
and regularly informed, in writing, of
all aspects of the proceedings.
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(c) Appraisals.In a chapter 9 or chap-
ter 11 reorganization, the lender must
obtain an independent appraisal of the
collateral if the Agency believes an
independent appraisal is necessary. The
Agency and the lender will share the
appraisal fee equally.

(d) Liguidation expenses.Only expenses
authorized by the court of chapter 9
plans or chapter 11 reorganizations, or
chapters 11 or 7 liquidation (unless the
liquidation is by the lender), may be
deducted from the collateral proceeds.

(e) Repurchase from the holder.The
Agency or the lender, with the ap-
proval of the Agency, may initiate the
repurchase of the unpaid guaranteed
portion of the loan from the holder. If
the lender is the holder, an estimated
loss payment may be filed at the initi-
ation of a chapter 7 proceeding or after
a chapter 9 or chapter 11 proceeding be-
comes a liquidation proceeding. Any
loss payment on loans in bankruptcy
must be approved by the Agency.

(f) Chapter 11 bankruptcy. If a bor-
rower has filed for protection under
chapters 9 or 11 of the United States
Code for a reorganization (but not
chapter 13) and all or a portion of the
debt has been discharged, the lender
may request an estimated loss pay-
ment of the guaranteed portion of the
accrued interest and principal dis-
charged by the court. If the court ap-
proves revisions to the chapter 9 plan
or chapter 11 reorganization plan, sub-
sequent estimated loss payments may
be requested in accordance with the
court approved changes. Once the reor-
ganization plan has been satisfactorily
completed, the lender is responsible for
submitting the documentation nec-
essary for the Agency to review and ad-
just the estimated loss claim to reflect
any actual discharge of principal and
interest and to reimburse the lender
for any court ordered interest-rate re-
duction under the terms of the reorga-
nization plan.

(g) Agency approval of estimated lig-
uidation expenses. The Agency must ap-
prove, in advance and in writing, the
lender’s estimated liquidation expenses
of collateral in a liquidation if the lig-
uidation is performed by the lender.
These expenses must be reasonable and
customary and not include in-house ex-
penses of the lender.
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